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IN THE

Htttt^in ^tnUB Oltrrutt (Unrnt cf App^ala

FOR THE NINTH CIRCUIT

The Anvil Hydraulic & Drainage
Company (a corporation),

Plaintiff in Error,

vs.
No. 1794.

William F. Code and C. H. Hawkins,
Defendants in Error.

REPLY BRIEF TO StPPLEMEIMTAL BRIEF OF

PLAINTIFF W ERROR.

I.

Counsel for plaintiff in error says, in his supplemental

brief (p. 6), "it is no doubt true that if the verdict was
" necessarily right, or, in other words, if upon a new
" trial it would be the duty of the Court to direct a

" verdict for the defendants in error, the judgment will

" not be reversed for the error complained of . . ."



This is a correct statement of the law, and it there-

fore follows that if

—

(a) The claims were not contiguous, or,

(b) Not held in common;

the judgment must be affirmed, even though there was

error in the instructions, which we deny.

It is wholly immaterial whether or not either one or

both of these points were raised upon the trial of the

case, or in the opening brief. Both points have now

been presented and are before the Court for determina-

tion. If one or both are conclusive, the case will not be

remanded for a new trial, which would necessarily re-

sult in the present judgment.

11.

The claim in controversy was, and is, not contiguous

to the group for whose common benefit it is alleged the

drain ditch was dug.

This precludes the plaintifif in error from claiming

the drain as annual assessment work for the year 1905.

Section 2324 of the Revised Statutes of the United

States, among other things, provides:

"On each claim, . . . until a patent has been

issued therefor, not less than one hundred dollars'

worth of labor shall be performed or improvements

made during each year, but where such claims are

held in common such expenditure may be made upon

any one claim."
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This has been uniformly construed to mean that the

work must be done upon the claim itself unless certain

essentials combine. These essentials are:

1. The claims must be contiguous.

2. The claims must be held in common.

3. The work must be done to benefit or develop all.

Under the decisions, each of these three essentials is as

requisite as the other.

In the case at bar none of the three exist, though there

is some dispute as to the third, upon which point the

jury found in favor of the defendants in error.

Defendants in error here were plaintiffs below and

in the discussion of the trial will be referred to as the

"plaintiffs", while the plaintiff in error here will be

designated as the "defendant".

Upon the trial the plaintiffs proceeded to prove that

one hundred dollars' worth of work or improvements

had not been performed or made upon the claim for the

year 1905. After a number of witnesses had been ex-

amined upon this point (Tr., 55 to 58), defendant, to

avoid further testimony, conceded this to be the fact, as

well as the due location by plaintiffs in April, 1906

(Tr.,s8).

Thereupon plaintiffs rested.

It being conceded that one hundred dollars' worth of

work or improvements had not been performed or made

upon the claim itself, and that plaintiffs had duly made



location thereof in April, 1906, the law imposed upon

defendant the burden of showing some legal reason why-

plaintiffs should not recover.

How did defendant seek to show this? By endeavor-

ing to prove that the three essentials did in fact co-exist.

Before defendant could show that it had performed

the work upon one claim for the benefit of others, or

outside of the boundaries of the claim for the benefit of

it and others, it was, under the law, incumbent upon de-

fendant to prove that the claims were contiguous and

held in common. If defendant failed in proof upon

either of these essentials, the entire defense, of course,

fell.

Defendant sought to prove this by securing from

plaintiffs a stipulation that it was the owner, not of cer-

tain claims, but of undivided fractional interests there-

in (Tr., 65). These claims were Nos. "One" to "Six

Below" on Bourbon, inclusive, the "Northern Queen"

or "Discovery" on Bourbon, the "Lucky Fraction" on

the East Fork of Bourbon, the "Adelaide" and Nos.

"One" and "Two" on Holyoke; No. "Two" on Holy-

oke being the claim in controversy.

It was not stipulated that defendant had any interest

in No. "One Above" on Bourbon Creek, because such

was not the fact. This was recognized by both parties.

For the same reason, i. e., lack of ownership, no men-

tion is made of No. "One Above" on Bourbon in the

affidavit of annual labor made by E. E. Powell, the

general manager of defendant corporation (Tr., 166).



So, it was not claimed when the map, defendant's

Ex. 9, was introduced in evidence, that the defendant

had any ownership in No. "One Above" on Bourbon

(Tr., 65). In fact, it was the contention of defendant

that it had power to project its drain through No. "One

Above" on Bourbon by reason of an alleged right of

eminent domain (Tr., 68, 166).

It therefore conclusively appears that the continuity

of the claims from Discovery on Bourbon to the Ade-

laide, with that of No. "One" and No. "Two" on Holy-

oke, was broken by No. "One Above" on Bourbon, in

which defendant had no interest, unless, of course, it

could be said that the continuity existed by reason of

the cornering of the Lucky Fraction with the Northern

Queen and No. "One" on Holyoke.

But, counsel for plaintiff in error says this does not

affirmatively appear. We think it does. If it does not,

the case is not altered. It was incumbent upon the de-

fendant to show continuity in order to justify not hav-

ing performed the labor or made the improvement

upon the claim in question. Failing in this the whole

defense failed, and a verdict should have been directed

for plaintiff.

If this is true the judgment must be affirmed.

A claim is not contiguous with another when it mere-

ly corners therewith.

This question was raised and decided in In re Hid-

den Treasure, etc., 35 L. D., 485, where it was held that

two claims touching only at a point were not contigu-



ous. This has ever been the settled doctrine of the

Land Department with reference to the pre-emption

and mining laws.

As this point is admitted by counsel for plaintifif in

error in his supplemental brief, we make no further

comment.

We see no reason why this very practical and salu-

tary construction should be changed. It is one that has

received judicial sanction. It has been understood and

acted upon by the Land Department and the public for

many years.

It follows, that claim No. "Six Below", where the

work on the alleged drain was being conducted, was

not contiguous to No. "Two" Holyoke, some two miles

further up the creek. How, then, can it be claimed

that work done on No. "Six" could be considered as

work done on or for the benefit of No. "Two" Holy-

oke?

Plaintiff in error cites no authority to sustain its po-

sition. The argument is based upon what is conceived

ought to be the law, rather than upon what actually is

the law. The fallacy of the reasoning lies in this: It

is assumed that the law requires good faith only.

Counsel says on page 12 of his supplemental brief:

"It is not a completed development of the claim

that is required. The assessment work is required

as an evidence of good faith."



This is not the case. The law requires development.

Something^ substantial; not mere intentions, ,8:liblv ex-

pressed upon the trial, after the rights of others have

accrued.

Under plaintiff in error's theorv: B, by buildino; a

road at a cost of one thousand dollars in a northerly di-

rection to a mine, mi^ht claim this as assessment work

for ten mines Ivin^ a hundred miles further north by

merely stating; that he intended to continue the road at

some future day.

So. it mig;ht be claimed bv the constructor of a rail-

way to one set of claims that it was assessment work on

another distinct group, because at some future date he

intended to extend.

So, the builder of a dredge upon one claim could

well say he intended moving the machines to another

mine after having worked out the first, no matter how

remote therefrom.

So, a man erecting a derrick to drill for oil on one

location might well contend that so soon as the well

was bored on the first claim he intended to remove the

derrick to another.

Such illustrations might be multiplied. This is not

the purpose of the law. The law requires develop-

ment. It says develop your claim by so much work

each year, or let some one else do so. In the one case,

following the statute, it says, if you own a group of

contiguous claims and they are held in common, work

done on one, tending towards the development of all,
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will excuse the owner from working upon each sepa-

rately. All of these essentials must, however, co-exist,

otherwise one must comply with the statute and develop

each claim.

We think the law is wise. That it is well settled

can not be denied. In fact, we are aware of no per

contra authority.

We here call attention to a few of the many author-

ities upon this subject:

"Where such claims are held in common, such

expenditure may be made upon any one claim, but

work upon one claim to hold claims held in com-

mon must have relation to a series of CONTIGUOUS

claims. The requirement that the claims must be

contiguous, seems to be without exception."

Barringer & Adams, p. 266.

"In order to receive the benefit of this provision

of the law, certain conditions are essential:

" (
I

) The claims must be contiguous, so that each

claim thus associated may in some way be benefited.

"(2) There must be a community of interest in

each claim.

"(3) The aggregate amount of the expenditure

of money or labor on one claim must equal in value

that which would be required on all the claims if

they were separate or independent.

"(4) The work performed or improvements

made must manifestly tend to the development of

all the claims in the group.



"Such is the rule where work is done outside of

the claims for the benefit of an entire group."

Lindley on Mines, Vol. 2, Sec. 630.

In discussing the question of work done outside of

the boundaries of a claim or group, for the benefit of

the claim or group, the same author says:

"The cost of constructing a smelting furnace at

which ores from a large number of claims was re-

duced can not be estimated in determining the

amount of annual labor to be applied to claims non-

contiguous to other claims; and the same rule is ap-

plied to a quartz mill similarly situated and used."

Lindley on Mines, Vol. 2, p. 1175.

So, in citing the rules laid down by the Land Depart-

ment upon this subject, the same author says:

"In order that labor performed or improvements

made upon one of several mining claims held in

common, or upon ground outside of the limits of

such claims may be accepted in satisfaction of the

statute as to all the claims so held, such claims must

be adjoining or contiguous, so that each claim thus

associated may be benefited by the work done or

improvements made."

"(5) Labor or improvements intended for the

common benefit of several non-contiguous mining

claims can not be apportioned to the different claims

in satisfaction of the required expenditure thereon

for the reason that to do so would be to credit each



lO

claim with an expenditure made in part for the

benefit of other claims not associated therewith as

claims held in common within the meaning of the

law."

Lindley on Mines, Vol. 2, p. 1176 et seq.

"One general system may be formed well adapted

and intended to work several CONTIGUOUS claims or

lodes, and 'when such is the case, work in further-

ance of the system is work on the claims intended to

be developed by it."

Mount Diablo M. & M. Co. vs. Callison, 5

Sawy., 439;

S. C. 9th Mor. Min. Rep., 616; 17 Fed. Cases

925-

In Jackson vs. Roby, 109 U. S., 440, Mr. Justice

Field, delivering the opinion of the Court, said:

"The law permits a general system to be adopted

for adjoining claims held in common and in such

case the expenditures required may be made, or the

labor be performed upon any one of them."

In Chambers vs. Harrington, in U. S., 350, Mr.

Justice Miller, speaking for the Supreme Court, said:

"When several claims are held in common, it is

in the line of this policy to allow the necessary work

to keep them all alive, to be done on one of them.

But, obviously, on this one the expenditure of money

or labor must equal in value that which would be



II

required on all the claims if they were separate or

independent. It is equally clear that in such case

the claims must be contiguous, so that each claim

thus associated may in some way be benefited by the

work done on one of them."

"Labor and improvements, within the meaning of

the statute, are deemed to be done on a mining claim

or lode, whether it consists of one location or of sev-

eral locations owned by the same party and contigu-

ous to each other when the labor is performed or

the improvements made for the purpose of working,

prospecting and developing the ground embraced

in the location or locations."

Book vs. Justice, 58 Fed., 117.

"The work done upon the Irvine tunnel in 1892,

as well as in the previous year, was wholly insuffi-

cient to constitute a compliance with the provisions

of section 2324 as to the amount of the annual as-

sessment work to be performed on the Chicago

claim. // was only sufficient to hold the three mi-

ning claims that were contiguous.''

Royston vs. Miller, 76 Fed., 52.

In Gird vs. California Oil Co., 60 Fed., 542, Judge

Ross expressly held that the work alleged to have been

done on the "Kenyon" location could not be taken into

consideration to sustain the claim to the "Whale Oil"
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because the "Whale Oil" and "Kenyon" were NON-

CONTIGUOUS. He said:

"In the case at bar, none of the work done or

expenditures made by the lessees of the plaintiffs,

relied on to sustain the claim to the Whale Oil were

done or made on any claim contiguous to it. . . .

Where the claims are held in common, such expen-

diture may be made upon any one claim, but to

come within this latter provision, the claims so

held in common must, as said by the Supreme Court

in Chambers vs. Harrington, supra, BE CONTIGU-

OUS."

We deem it unnecessary to cite cumulative authority

upon this point. The wisdom of the law may be ques-

tioned; that it is the law must be conceded. We do

not think the facts of this case are such as to justify any

modification of a doctrine now so uniformly established.

Nor, when it is remembered that one of the underly-

ing principles of the law is to prevent the acquisition

and indefinite tying up of vast areas of mineral land

without any development, can it be said that the rule

is without inherent merit.

III.

THE CLAIMS ARE NOT HELD IN COMMON.

As has been said, plaintiffs, upon the trial proceeded

to prove that the work for the year 1905 had not been

performed upon the claim in controversy. Upon de-

fendant's conceding this to be the fact, plaintiffs rested.



The law then imposed upon defendant the duty of

justifying for non-performance of the labor upon the

claim in controversy, by showing, if it could, that

though not performed upon the claim itself, it was yet

within the rule which permits the labor to be performed

upon one of a ^roup of contiguous claims or without the

boundaries of the claim in controversy for the benefit

of the claim or a group of contiguous claims.

As has been pointed out before defendant could avail

itself of this doctrine it was necessary for it to show

that the three essentials, contiguity, common owner-

ship and actual development, co-existed. Defendant

sought to do this by securing a stipulation of fact from

plaintiffs (Tr., 65).

It does not appear that there was any common owner-

ship in the claims mentioned in the stipulation for

whose benefit the alleged drain ditch was claimed to

have been begun. On the contrary, it appears that the

interest of the defendant in these claims was only an

undivided fractional interest in each claim.

Common ownership can mean but one thing, and

that is that there is the same ownership in each of the

claims, that is, that they are owned in common by the

same parties.

From all that appears from the record, the interests

in each of the claims other than that owned by the de-

fendant may have been in separate and distinct persons

or corporations. This, of course, would not create a

common ownership under the statute.
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The law having imposed upon defendant the duty

of proving common ownership, and it having utterly

failed in its proof upon this essential, the Court should

have directed a verdict for plaintiffs upon this point.

It is to be observed that while the question of con-

tiguity seems to have been construed into the statute

by the courts, the question of common ownership de-

pends upon the very terms of the statute itself.

The only justification under the statute for the non-

performance of the work upon the claim itself is under

the terms of the statute that the claims are held in com-

mon. And except for this express provision, there

would be no excuse for the non-performance of the

work upon the claim itself. And yet the record utterly

fails to show any common ownership.

The very purpose of the law was to permit claims

owned in common to be worked under a joint or com-

mon system for the benefit of all. It was never in-

tended to apply this doctrine to claims held in severalty.

The answ^er of counsel for plaintifif in error as con-

tained in the supplemental brief seems to be: That,

though the claims were not held in common, the fact

that the defendant corporation enjoyed the alleged

right of eminent domain w^ould take it out of the rule.

We are unable to follow this line of reasoning. If the

law requires common ownership as a justification for

the non-performance of the required labor within the

limits of the claim itself, we are unable to see how

the right of eminent domain affects the matter.
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The authority of the case of Hawgood vs. Emery

(S. D.), 119 N. W., 177, cited by counsel for plaintifif

in error, if it has any bearing upon the point under con-

sideration, which we doubt, we think would be against

plaintiff in error, rather than in its favor. For if it

'was the contention of the forfeited partner, in that case,

that he was performing the labor upon the other claims

for the joint benefit of those and the claim in which he

owned an undivided one-half interest, then the author-

ity would be directly in point and against plaintiff in

error; and if this was not the contention, the case would

have no bearing.

That there must be common ownership seems to be

sustained not only by the statute itself, but by all the

text writers and authorities wherever the matter has

been mentioned.

IV.

In examining the two foregoing points, it should be

remembered that the defendants in error by no means

concede that the instruction complained of is erroneous.

On the contrary, the defendants in error contend:

( 1
) That the charge, taken as a whole, was correct

and stated the law as favorably as plaintiff in error

could expect; and,

(2) Plaintiff in error, if it deemed the ground not

fully covered, should have submitted some proper in-

struction.
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As these matters have been fully discussed in the

opening brief and oral argument, we submit them

without further comment.

In conclusion, we beg leave to submit that there is

little merit in the position of plaintiff in error.

We think the contention that the alleged drain ditch

was constructed for the purpose of the development of

these claims under a common system, a mere after-

thought occurring when the rights of the defendants

in error had fully attached, and it had developed that

the alleged work upon the claim itself was wholly in-

sufficient to satisfy the requirements of law.

We think the record conclusively shows that the real

purpose of the drain was to get rid of the water in order

to permit the dry-land dredges to operate.

The drain was started some two miles below the

claim in controversy and to be of any benefit must have

been extended through a claim in which the plaintiflf

in error had no interest.

Though it was claimed that it was for the purpose

of preparing the ground for mining with a boat or

floating dredge, it is significant that one of the first acts

performed when a floating dredge was in fact installed,

was to plug up the alleged drain, and it seems the plug

has there remained from that day to this.

From the 2_5th day of September, 1905, until the 22d

day of January, 1909, when the case was tried, no work

seems to have been done upon the alleged drain, except
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some 300 feet claimed to have been dug in 1906. in

thawed ground by making an open cut during the

course of mining operations. So that, if plaintiff in

error continued its alleged drain with the same degree

of diligence that it has exercised from 1905 until the

time of the trial, the actual benefit derived by the claim

in controversy would accrue some thirty odd years

hence.

The record shows, we think conclusively, that it is

but a case where large mining areas were sought to be

tied up without compliance with the very liberal terms

of the statute. This is a practice by far too common.

It should not be encouraged.

The matter can not be better expressed than in the

language of one of the text writers:

"Considering the manifest object and purpose of

the law requiring annual development work as a

condition upon which the locator's estate is to be

perpetuated, the courts and the land department

will readily discriminate between a bona fide effort

to fulfill its requirements and a fraudulent attempt

to evade it, and this applies to work done or pre-

tended to be done, without as well as within the lim-

its of a particular claim or group of claims. The

tribunals do not measure a locator's acts by hard

and fast lines, but they will readily detect the dif-

ference between the genuine and the sham. Where

work is done outside of a claim or group of claims

which the claimant asserts benefits the respective
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claims, the burden rests upon him to establish the

fact of such benefit."

2 Lindley on Mines, 1 176.

"There is probably no single provision of the law

which is evaded to a greater extent than this one.

While, of course, there are many exceptions, the

average locator exhausts his ingenuity in attempting

to avoid this plain and wholesome requirement.

The courts are disposed to deal with these drones in

the hive with much more leniency than they deserve.

The statute is too frequently applied on sentimental

lines. Forfeitures, say these tribunals, are odious,

and in many cases the reluctance with which they

enforce the law encourages, rather than deters, the

systematic evasion of it."

2 Lindley on Mines, 11 54.

We think the judgment should be affirmed.

ALBERT FINK,
Attorney for Defendants in Error.


